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voters of this state of the election day identification requirements contained in” the law. The
State has done so by promulgating various materials, one containing an image with three check
boxes: one saying “register,” the next saying “ID,” and the next saying “vote.” Ex. H; Ex. L
Plaintiffs argue this is misleading, considering an ID is not required to vote until 2019. Iowa
Code § 49.78(8). The State argues that voters do need a form of identification to vote on election
day in 2018, however the State also notes that voters have the alternate option to attest to their
identity. The State says this is part of the “soft roll out” of HF 516, and it will help voters get
used to bringing their ID to vote when it is a prerequisite to voting in 2019. The Plaintiffs
contend it dissuades people from voting and confuses both voters and poll workers.

Presenting an identification card is not a requirement to vote if voters can vote without
presenting such identification. A requirement can be defined as a) something wanted or needed,
i.e., a necessity, or b) something essential to the existence or occurrence of something else, i.e., a
condition. ~ See  Requirement  Definition, = Merriam—Webster,  https://www.merriam-
webster.com/dictionary/requirement (last visited July 19, 2018). If a registered voter may cast a
ballot without showing an identification card, then it is neither a condition of voting nor is it a
necessity. Thus, providing an identification card is not a requirement to casting a ballot until
2019. The media promulgated by the State would clearly lead voters to believe that some form of
identification is required to vote in an election in 2018. Leading voters to believe they will be
unable to cast a ballot without displaying one of the permitted identification cards, contrary to
the laws of the State, does not serve a compelling State interest, nor is it narrowly tailored to
serve any compelling State interest if one did exist. The Plaintiffs are likely to succeed on the

merits of their claim that the State’s public education efforts misleads voters by stating proof of
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identification is required to vote in elections in 2018, and thus unconstitutionally restricts the
fundamental right to vote enumerated in Article II, section 1 of the lowa Constitution.

C. Balancing the Harms

“Before granting an injunction, the court should carefully weigh the relative hardship which
would be suffered by the enjoined party upon awarding injunction relief.”” Ney v. Ney, 891 N.W.2d 446,
451 (Iowa 2017). The Plaintiffs argue the State will not suffer any harm if the temporary injunction is
put in place because the temporary injunction will merely restore the status quo of lowa’s voting laws.
The State asserts issuing the injunction will not restore the status quo, as HF 516 has been in place for all
of 2018, and further, the State asserts it will be harmed because it has already invested substantial
resources in retraining county officials and volunteers to comply with the new regulations. As stated
above, the State has suggested no real threat to the integrity of Iowa’s voting system without the new
regulations contained in HF 516, so aside from the costs of directing the county officials and volunteers
to return to the procedures in place before HF 516 was in effect, the harm to the registered voters who
may become disenfranchised or experience substantial obstacles in voting is greater than any harm to the
State. Because the State has not presented any evidence that lowa elections will be subject to fraud if the
provisions in HF 516 do not go into effect, the harm Plaintiffs will suffer substantially outweighs any
harm the State may suffer.
IV.  BOND

Iowa Rule of Civil Procedure 1.1508 provides that an “order directing a temporary injunction
must require that before the writ issues, a bond be filed, with a penalty to be specified in the order, which
shall be 125 percent of the probable liability to be incurred.” In its brief, the State estimated that it would
cost between $500,000 and $1.8 million to revert to the voting laws in place before HF 516 was

implemented. The State pointed to the costs of revising systems and materials, retraining election
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officials, and updating voters. See Williams Affidavit § 15. Thus, the State agued this court should
impose a bond of $2.25 million, which would be 125 percent of the highest possible estimated cost. The
State’s high-end cost estimate is more than double its estimated costs to date of $724,000 to
implement all provisions of HF 516. Williams Affidavit q 15. It is inconceivable it would cost
twice as much to instruct county auditors to revert to their prior way of operating on several
provisions of the new laws as it did to train them on a completely new law. It seems an email to
county auditors would suffice. Further, it is unlikely general election training for election day
and election office workers has even occurred at this time. The purpose of bond is to indemnify
the person or entity enjoined or restrained from damage through the use of the writ. See PICA
USA v. North Carolina Farm Partnership, 672 N.W.2d 718 (Iowa 2003).

Federal courts applying the analogous Federal Rule of Civil Procedure 65(c) have declined to
require the posting of any security when a party seeks to protect the right to vote. See Georgia State
Conference NAACP v. Georgia, No. 1:17-CV-1397-TCB, 2017 WL 9435558, at *6 (N.D. Ga.
May 4, 2017) (quoting Complete Angler, LLC v. City of Clearwater, 607 F. Supp. 2d 1326, 1335
(M.D. Fla. 2009)) (concluding “[w]aiving the bond requirement is particularly appropriate where
a plaintiff alleges the infringement of a fundamental constitutional right”).

The court finds, based on the record in this case, it cannot reliably concluded implementing this
Order would result in a “probably liability” to the Secretary of State at all, but certainly no more than
$2,000. Therefore, a bond of $2,500 is appropriate.

V. ORDER
IT IS THE ORDER OF THE COURT that the Motion for a Temporary Injunction is

GRANTED.
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IT IS FURTHER ORDERED that House File 516’s signature matching requirements
for applications for absentee ballots, HF section 30; Iowa Code section 53.2(5) are hereby
ENJOINED;

IT IS FURTHER ORDERED that House File 516’s signature matching requirements
on absentee ballot return envelopes, HF 516 section 31; Iowa Code section 53.18(3) are hereby
ENJOINED.

IT IS FURTHER ORDERED that House File 516’s shortening of the timeframe to cast
absentee ballots from 40 to 29 days, HF sections 51, 52 and 53; Iowa Code sections 53.8, 53.10
and 53.11 are hereby ENJOINED.

IT IS FURTHER ORDERED that House File 516’s requirement that an absentee ballot
application include a voter verification number, HF 516 section 6; lowa code section53.2(4) are
hereby ENJOINED.

IT IS FURTHER ORDERED that the Secretary State is ENJOINED from including on
the absentee ballot application language stating “[a]n absentee ballot cannot be issued until ID
number is provided” or indicating that such information is “required”;

IT IS FURTHER ORDERED that the Secretary State is ENJOINED from
disseminating materials with the Voter Ready graphic or stating “lowa voters will be asked to
show a form of valid identification when voting,” or similar words, without a clear statement that
identification is not required to vote in 2018; and

IT IS FURTHER ORDERED that the temporary injunction will become effective upon

Plaintiffs posting of a bond of $2,500 and will remain enjoined pending resolution of this case.
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN FRANCISCO

gmm%mwr‘m Coam
MAR 0 b 2018

PETER LA FOLLETTE; and THE Case No. CPF-17-515931
AMERICAN CIVIL LIBERTIES UNION OF
NORTHERN CALIFORNIA,
Plaintiffs, ORDER GRANTING PLAINTIFFS’

s MOTION FOR WRIT OF MANDATE
Vs.

ALEX PADILLA, in his official capacity as
Secretary of State of the State of California;
and William F. ROUSSEAU, in his official
capacity as Clerk-Recorder-Assessor-Registrar
of Voters for the County of Sonoma,

Defendants.

Plaintiffs challenge the constitutionality of a state statute by which election officials
reject mailed ballots bearing voter signatures that officials decide do not match signatures on file.
This disenfranchisement occurs without notice to the voter or opportunity to cure or show that

the ballot is proper. I GRANT the requested writ of mandate.

| Findings of Fact

In the November 8, 2016 election, well over half of California’s 14.6 million voters cast
their ballots by mail. Sonoma County resident Peter La Follette tried to be one of those voters.
However, unbeknownst to La Follette, county election officials acting under Elections Code

§3019(c)(2) refused to count his votes because they decided his signature on his ballot envelope
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did not match a signature they had on file. Officials never told La Follette about their rejection,
nor does §3019(c)(2) require them to — or to provide a voter an opportunity to cure or to show
that his' ballot was proper. La Follette only learned of his disenfranchisement eight months
later, when he searched voting records on line.

In the November 2016 election, an estimated 33,000 to 45,000 voters suffered the same
fate under Evidence Code §3019(c)(2) that La Follette did. No evidence suggests that a
significant number of the vote-by-mail ballots rejected for signature mismatch resulted from
voter fraud.

Experts cite several reasons why a person’s signature may differ on two occasions:
physical disability, injury, a primary language that does not use Roman characters (e.g., many
Asian Americans), or simply the passage of time. Many Californians register to vote on
computer touch pads, yielding signatures that differ in appearance from those made on paper
ballot envelopes.

In contrast to allegedly mismatched signatures, Election Code §3019(f)(1)(a) allows
voters who completely fail to sign their ballot envelope to cure that defect, and their mailed
ballots are counted if they do. Also, in mail-only elections, election officials are required to
“make a reasonable effort to inform a voter” (a) if their “ballot envelope is missing a signature”
and (b) how the voter can correct that. (/d. at §4006.)

Plaintiffs La Follette and the American Civil Liberties Union of Northern California
request that I: (1) hold that Elections Code §3019(c)(2) is facially unconstitutional and that no
ballot may be rejected based on a mismatched signature without providing the voter with notice
and an opportunity to cure before election results are certified; (2) issue a writ of mandate

prohibiting California’s secretary of state and Sonoma County’s registrar of voters from

'\ use “his,” “he” and “him” in this order because La Follette is male.
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rejecting vote-by-mail ballots for purportedly mismatched signatures without providing the voter
with notice and an opportunity to-show that the ballot is proper and (3) direct the secretary of

state to inform election officials of these rulings.”

Standing

As an initial matter, defendaﬁts argue that plaintiffs lack standing to sue them. I disagree.
La Follette has both direct and public interest standing. (Raetzel v. Parks/Bellemont Absentee
Election Bd. (D. Ariz. 1990) 762 F.Supp. 1354, 1355-56; Save the Plastic Bag Coal. v. City of
Manhattan Beach (2011) 52 Cal.4th 155, 166; Common Cause v. Bd. of Supers. (1989) 49 Cal.
3d 432, 439 (writ of mandate to compel officials to comply with election law).) The ACLU has
public interest standing as well as taxpayer standing under Code of Civil Procedure §526a.
(Gilbane Bldg. Co. v. Sup. Ct. (2014) 223 Cal.App.4th 1527, 1531.)

Conclusions of Law

Plaintiffs assert that Elections Code §3019(c)(2) fails to pass constitutional muster on a
number of grounds. Ineed look no further than the first — the due process clauses of our federal
and state constitutions — because voting is a fundamental right, and notice and an opportunity to
be heard are fundamental to due process. (U.S. v. State of Texas (W.D. Tex. 1966) 252 F.Supp.
234, 250 (“right to vote is one of the fundamental personal rights included within the concept of
liberty as protected by the due process clause™); Peterson v. City of San Diego (1983) 34 Cal.3d
225, 229 (“right to vote, of course, fundamental™); Mullane v. Cent. Hanover Bank & Trust Co.
(1950) 339 U.S. 306, 314 (notice and opportunity to contest deprivation of right); Gray v.

Sanders (1963) 372 U.S. 368, 380 (right to vote includes right to have vote counted).)

? La Follette and the ACLU style themselves “plaintiffs” and the secretary of state and registrar of voters
“defendants.” The secretary does the same. The registrar styles the sides “petitioners” and “respondents.”
Likewise, La Follette and the ACLU refer to this matter as a “motion for writ of mandate” rather than a “petition.” .
No one suggests that these distinctions make a substantive difference. And a writ of mandate is a proper way to
challenge a statute’s constitutionality or validity. (Jolicoeur v. Mihaly (1971) 5 Cal.3d 565, 570 n.2.)

3
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These due process protections apply to mailed votes just as they do to traditional ballots.
No one here contends that vote-by-mail is constitutionally required, but once a state creates such
a regime, it “must administer it in accordance with the Constitution.” (Zessar v. Helander (N.D.
I11. 2006) 2006 WL 642646 at *6.) |

Thus, courts across the nation have invalidated statutes like Elections Code §3019(c)(2).

In Zessar, a voter challenéed Illinois laws by which elections officials rejected mail-in
absentee ballots if officials decided the signature on the ballot application did not match the
signature in their records. Illinois law was more voter-friendly than California’s §3019(c)(2) in
at least requiring that voters be notified of ballot rejection after the fact, allowing them to have
their votes counted in future elections — something §3019(c)(2) does not do. (See id. at *2-3, 6.)
Still, a federal court held that the laws violated due process by failing to provide voters a chance
“to remedy the loss of vote in that election.” (/d. at *6-7, 10.)*

In Detzner, Florida election laws similar to those here and in Zessar were challenged, but
with two differences. Unlike California, Florida law required elections officials to mail new
registration applications to voters whose ballots had been rejected for signature mismatches.
(Fla. Democratic Party v. Detzner (N.D. Fla. 2016) 2016 WL 6090943 at *2.) Like California,
Florida treated no-signature ballots more favorably than mismatch ballots, by providing an
opportunity to cure before the vote was lost for the current election. (Id.) Again, a federal court
found the election laws unconstitutional.

In Raetzel, voters challenged Arizona election laws that provided no notice or hearing to
voters whose absentee ballots were disqualified. A federal court Tuled that the laws did “not

comport with the constitutional requirements of due process,” finding: “Parties whose rights are

Al emphasis in this order has been added.
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to be affected are entitled to be heard; and in order that they may enjoy th;clt right they must first
be notified.” (762 F.Supp. at 1358.)

Defendants cite no relevant contrary authority. The primary opinion they rely on —
Lemons v. Bradbury (9th Cir. 2008) 538 F.3d 1098 — regards signature-gathering for a petition,
not vote-by-mail signatures.

Defendants nonetheless claim Elections Code §3019(c)(2) “satisfies due process” with
five arguments, all unavailing.

First, the secretary of state says the “injury” to citizens deprived of votes in the
November 2016 election was “slight” in that “at most only 45,000 were rejected.” However, that
is the equivalent of a medium-size California city, and the U.S. Supreme Court does not consider
voter disenfranchisement a “slight injury”: “No right is more precious in a free country than that
of having a voice in the election of those who make the laws under which, as good citizens, we
must live.” (Wesberry v. Sanders (1964)376 U.S. 1, 17.)

Second, the secretary says a written directive “that the voter must sign the envelope in his
or her own handwriting” is “ample notice of the importance of their signature.” However, the
constitutional concern here is that, under Elections Code §3019(c)(2), voters are given no notice
when their signatures are deemed to mismatch.

Third, the secretary says “if they so inquire, voters are provided with notice regarding
whether their signature matched.” This “notice” is via the voter’s search of an online database
that election officials tell him about if he happens to inquire. How a voter is supposed to know
to inquire is not indicated. Indeed, a voter could believe his ballots were being counted in

election after election without ever learning they were not.
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Fourth, the secretary claims “a compelling interest in preventing voter fraud.” However,
the declaration paragraphs he cites for that claim adduce no actual evidence of voter fraud.

Fifth, the Sonoma County voter registrar’s main argument is that a “county elections
official is required to implement Elections Code section 3019(c), even if she or he believes it is

unconstitutional.” Finding the statute unconstitutional will relieve officials of that quandary.

Rulings and Remedies
As requested, I do hold that Elections Code §3019(c)(2) facially violates the due process

clauses of our federal and state constitutions. The statute féils to provide for notice that a voter is
being disenfranchised and/or an opportunity for the voter to be heard. These are fundamental
rights. The parties consume considerable ink disputing what test to use in determining
unconstitutionality, but §3019(c )(2) &oes not pass any test cited.®

I also grant the further requested relief: (1) no ballot may be rejected based on a
mismatched signature without providing the voter with notice and an opportunity to cure before
the election results are certified; (2) plaintiffs are to submit a proposed writ of mandate and (3)
the secretary of state is to inform election officials of these rulings. It is argued that these rulings
might not provide enough time for election officials to act, buf ’elections are not certified for 30
days, and, as noted above, the state legislature requires similar notice in a similar context — when
voter signatures are missing entirely. (Elections Code §§15372(a), 4006.)

Dated: March 5, 2018

Md-AB Lt f

Richard B. Ulmer Jr/
Judge of the Superior Court

* For example, as demonstrated above, the “character and magnitude” of voter injury here far outweighs the
“interests put forward by the State as justification for the burden.” (Burdick v. Takushi (1992) 504 U.S. 428, 434.)
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. for the County of Sonoma

SUPERIOR COURT OF CALIFORNIA
County of San Francisco

PETER LA FOLLETTE; and THE AMERICAN Case No. CPF-17-515931
CIVIL LIBERTIES UNION OF NORTHERN
CALIFORNIA,
CERTIFICATE OF MAILING

(CCP 1013a(4))
Plaintiffs,

VS.

ALEX PADILLA, in his official capacity as

Secretary of State of the State of California; and
William F. ROUSSEAU, in his official capacity
as Clerk-Recorder-Assessor-Registrar of Voters

Respondents,

I, M. Goodman, a Deputy Clerk of the Superior Court of the County of San Francisco,
certify that I am not a party to the within action.

On March 5, 2018, I served the attached ORDER GRANTING PLAINTIFFS’
MOTION FOR WRIT OF MANDATE by placing a copy thereof in a sealed envelope,

addressed as follows:

MICHAEL RISHER, ESQUIRE. CHRISTOPHER MAGANA
AMERICAN CIVIL LIBERTIES UNION Deputy County Counsel
FOUNDATION OF NORTHERN CALIFORNIA Office of Sonoma County Counsel

urm d
39D ; Street, 2" floor 575 Administration Drive
San Francisco, CA 94111 Room 105-A

Santa Rosa, CA 95403

ENRIQUE MONAGAS
WILLIAM DONOVAN JR,, Deputy Attorney General

Cooley LLP _ 300 South Spring Street, Ste. 1702
1333 2™ street, Suite 400 Los Angeles, ca 90013

Santa Monica, CA 90401
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and, I then placed the sealed envelopes in the outgoing mail at 400 McAllister Street, San Francisco,
CA. 94102 on the date indicated above for collection, attachment of required prepaid postage, and
mailing on that date following standard court practices.

Dated: March 5, 2018
T. MICHAEL YUEN, Clerk

L - ’//' /Z//
'./
s Z”

-

By:

M. Goodman, Deputy Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GEORGIA MUSLIM VOTER
PROJECT and ASTAN-AMERICANS
ADVANCING JUSTICE-ATLANTA,

Plaintiff, Civil Action No.: 1:18-cv-04789-LMM
VS.

BRIAN KEMP, in his official capacity
as the Secretary of State of Georgia; and
GWINNETT COUNTY BOARD OF
VOTER REGISTRATION AND
ELECTIONS, on behalf of itself and
similarly situated boards of registrars in
all 159 counties in Georgia,

Defendants.

[PROPOSED] ORDER

For the reasons set forth in Plaintiffs’ Memorandum of Law in Support of
Plaintiffs’ Motion for a Temporary Restraining Order, the Court hereby GRANTS
Plaintiffs’ Motion for a Temporary Restraining Order and ORDERS as follows:

The Secretary of State’s Office shall issue the following instructions to all
county boards of registrars, boards of elections, election superintendents, and

absentee ballot clerks:
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1)  All county elections officials responsible for processing absentee ballots
shall not reject any absentee ballots due to an alleged signature mismatch unless
the voter is given pre-rejection notice, an opportunity to resolve the alleged
signature discrepancy, such as by confirming identity by providing photo
identification by e-mail, fax, mail, or in-person, and an opportunity to appeal,
pursuant to the existing notice and opportunity procedures for other absentee voters
set forth in O.C.G.A. § 21-2-230(g). The voter should have the opportunity to do
so within three days after Election Day or three days after they receive pre-
rejection notice, whichever is later; with an opportunity to appeal.

2)  All county elections officials responsible for processing absentee ballot
applications shall not reject any absentee ballot applications due to an alleged
signature mismatch unless the voter is given pre-rejection notice an opportunity to
resolve the alleged signature discrepancy, such as by confirming identity by
providing photo identification by e-mail, fax, mail, or in-person, and an
opportunity to appeal, pursuant to the existing notice and opportunity procedures
for other absentee voters set forth in O.C.G.A. § 21-2-230(g). The voter should

have the opportunity to do so up to the Friday before Election Day.
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3)  All county elections officials responsible for processing absentee ballot
applications and absentee ballots must provide notice of potential rejection within

one day of the rejection decision.

The Honorable Leigh Martin May
United States District Judge

Date



