IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA
MARIA PALACIOS,
Petitioner-Appellant,
Civil Action File
v.
No. ___________
BRIAN P. KEMP, in his official capacity as
the Secretary of State of Georgia,

(Administrative Docket Number: 1835339OSAH-SECSTATE-CE-6-Beaudrot)

Respondent-Appellee.
PETITION TO REVERSE SECRETARY OF STATE’S FINAL DECISION
SUMMARY
Petitioner Maria Palacios, a United States citizen since 2017 who has called Georgia her
home since 2009, is a candidate for the uncontested Democratic Party nomination for Georgia
State House District 29. On May 18, 2018, the Secretary of State issued a final decision
disqualifying her candidacy because she allegedly did not satisfy the Georgia Constitution’s
requirement that a candidate for the state House of Representatives be a “citizen[] of the state for
at least two years” “[a]t the time of their election” (here, November 6, 2018), since she did not
become a United States citizen until 2017. Ga. Const. Art. I, § 1, ¶ 7. See Final Decision
(attached as Exhibit A). This was an error of law, because, as explained below, one does not
have to be a United States citizen in order to be a “citizen of the state.” Accordingly, Ms.
Palacios urgently files this Petition pursuant to O.C.G.A. § 21-2-5(e) seeking reversal of the
Secretary of State’s misguided decision and an order directing that Ms. Palacios be placed on the
November 6, 2018 general election ballot as the Democratic nominee for Georgia State House

District 29. If necessary, Ms. Palacios also asks to be restored to the ballot on Election Day of
the uncontested Democratic Primary on May 22.1
Though Georgia courts appear to have been silent on the meaning of “citizen of a state,”
courts around the country—including the highest courts of at least 11 other states—have long
interpreted this phrase to mean a someone who is either a “resident” or “domiciliary” (a resident
with the intent to remain) of that state, without any requirement that the individual be a United
States citizen. See infra Argument Part I. Since no party has disputed that Ms. Palacios has lived
in Georgia and has intended to remain there since 2009, she clearly satisfies the “citizen of the
state” requirement under the Georgia Constitution, regardless of when she became a United
States citizen.
Without citing a single case in response to this considerable weight of judicial authority,
the Secretary of State’s final decision ultimately cites without discussion to a single, one-page
Attorney General’s opinion from 1984, 1984 Op. Atty Gen. Ga 122 (attached as Exhibit B),
which the Secretary of State acknowledges is not binding on the courts. See, e.g., Moore v. Ray,
499 S.E.2d 636, 637 (Ga. 1998). The Attorney General’s 1984 opinion, in turn, also does not cite
any judicial authority and instead rests on a single chain of reasoning: that because both the
Georgia Constitution and the United States Constitution provide that all United States citizens
are automatically considered citizens of the state in which they reside, Ga. Const. art. I, § 1, ¶

1

Though Election Day for the primary is on May 22, early voting has concluded and votes have already
been cast in favor of Ms. Palacios during that period. Because Ms. Palacios is the only candidate in the
Democratic Primary for Georgia State House District 29 and no write-in candidates are allowed in general
primaries, O.C.G.A. § 21-2-133(c), she already has the votes needed to secure the Democratic
nomination. Nonetheless, out of an overabundance of caution, Ms. Palacios is concurrently filing an
Emergency Motion to Stay the Secretary of State’s Final Decision through May 22 pending the outcome
of this case. Because the Primary is uncontested, there will be no harm in issuing a stay and in allowing
the election to proceed with Ms. Palacios on the ballot. As of the filing of this Petition, counsel for Ms.
Palacios is in discussions with opposing counsel about precluding the need for a stay.
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VII; U.S. Const. Amend. XIV, § 1, then all citizens of the state must at least be United States
citizens.
But this reasoning fails basic logic. If we say that “all cars are vehicles,” it does not
automatically follow that “all vehicles must be cars.” Similarly, just because all United States
citizens are considered citizens of the state, it does not mean that all citizens of the state must be
United States citizens. Rather, this Court should follow the traditional interpretation of “citizen
of a state,” adopted by the highest courts of other states as meaning resident or domiciliary
without a United States citizenship requirement, and it should reject the Attorney General
opinion’s illogical proposition, which forms the basis of the Secretary of State’s final decision.
For these reasons, the Secretary of State’s final decision disqualifying Ms. Palacios as a
candidate for Georgia State House District 29 should be reversed.
JURISDICTION
This Court has jurisdiction of this appeal of the Secretary of State’s final administrative
decision concerning a candidate’s qualifications pursuant to O.C.G.A. § 21-2-5(e) (“The . . .
candidate challenged shall have the right to appeal the decision of the Secretary of State by filing
a petition in the Superior Court of Fulton County within ten days after the entry of the final
decision by the Secretary of State.”). The final decision was entered on May 18, 2018. The
instant petition was filed two days later on May 20, 2018, within the ten day deadline.
PROCEDURAL HISTORY
The procedural posture of this matter is set forth in the Secretary of State’s Final
Decision. See Exhibit A. As the decision recounts, on March 8, 2018, Ms. Palacios qualified to
be a candidate for the Democratic Party nomination for the Georgia House of Representatives
District 29. On March 14, an elector in the district, Ryan Sawyer, filed a written challenge with
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the Secretary of State arguing that because Ms. Palacios became a United States citizen in 2017,
she did not satisfy the requirement of being a citizen of the state for at least two years. An
administrative hearing was scheduled for May 2, 2018, both parties did not appear, and an initial
decision was issued recommending that the Secretary of State’s Office disqualify Ms. Palacios as
a candidate. Ms. Palacios thereafter obtained counsel, who submitted a brief to the Secretary of
State’s Office on May 7, 2018, see Exhibit C; Mr. Sawyer submitted a response letter on May
17, see Exhibit D; and Ms. Palacios submitted a reply brief that same day, see Exhibit E. Both
parties advanced only legal arguments concerning the meaning of “citizen of a state,” and neither
party raised any disputed issues of fact or sought a factual hearing. The following day, on May
18, 2018, the Secretary of State issued the final decision disqualifying Ms. Palacios, relying
without discussion on a lone Attorney General’s opinion from 1984. See Exhibit A. This petition
followed.
FACTS
As the Secretary of State’s final decision acknowledged, there are no disputed issues of
fact. See Exhibit A at 3. It is undisputed that Ms. Palacios became a United States citizen in
2017, and no one has disputed that Ms. Palacios has lived in Georgia and intended to remain in
Georgia since 2009.2
//
//
//
//

2

In the proceedings below, Ms. Palacios submitted evidence to show that she has lived in Georgia and
intended to remain there since 2009. See Exhibit C. The elector who initially challenged her qualifications
did not dispute this evidence in his response. See Exhibit D.
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STANDARD OF REVIEW
This Court has the power to “reverse” the decision of a Secretary of State concerning
candidate qualifications “if substantial rights of the appellant have been prejudiced[3] because the
. . . decisions of the Secretary of State are” “in violation of the Constitution or laws of this state”
or “[a]ffected by other error of law.” O.C.G.A. § 21-2-5(e); (e)(1); (e)(4). When there is no
factual issue and the question on review is purely legal, this Court does not defer to the Secretary
of State’s legal conclusions, because courts “have the ultimate authority to construe statutes.”
Handel v. Powell, 670 S.E.2d 62, 65 (Ga. 2008) (upholding reversal of Secretary of State’s legal
conclusion in candidate qualification decision where the parties “acknowledged there was no
factual issue”). The standard of review here is “virtually identical to the standard of review
provided in the Administrative Procedure Act, O.C.G.A. § 50-13-19(h) . . . .” Id. at 65.
ARGUMENT
As discussed below, the Secretary of State’s legal conclusion that Ms. Palacios did not
satisfy the Georgia Constitution’s durational state citizenship requirement is both “in violation of
the Constitution or laws of this state” and/or “[a]ffected by other error of law.” O.C.G.A. § 21-25(e)(1); (e)(4). Accordingly, the final decision should be reversed. See, e.g., Handel v. Powell,
670 S.E.2d 62 (Ga. 2008) (upholding reversal of Secretary of State’s final decision concerning
candidate qualifications based on an error of law).
I.

State citizenship has traditionally meant state residency or domicile and does not
require United States citizenship
“Words limiting the right of a person to hold office are to be given a liberal construction

in favor of those seeking to hold office, in order that the public may have the benefit of choice
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The disqualification of a candidate constitutes prejudice of a substantial right. See Handel v. Powell, 670
S.E.2d 62, 65 n.3 (Ga. 2008).
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from all those who are in fact and in law qualified.” Gazan v. Heery, 187 S.E. 371, 378 (Ga.
1936). The sole legal question in this case is whether Ms. Palacios has legally satisfied the
Georgia Constitution’s requirement that she be a “citizen[] of the state for at least two years”
“[a]t the time of their election” (here, November 6, 2018). Ga. Const. Art. I, § 1, ¶ 7. The
relevant provision of the Georgia Constitution provides, in full, that:
At the time of their election, the members of the House of Representatives shall be
citizens of the United States, shall be at least 21 years of age, shall have been citizens of
this state for at least two years, and shall have been legal residents of the territory
embraced within the district from which elected for at least one year.
Ga. Const. Art. III, § 2 ¶ 3(b). (There is no dispute that Ms. Palacios has satisfied the “citizens of
the United States” requirement of this provision, which only requires that she be a United States
citizen at the time of election.)
The formulation “citizens of the state” is an old one, dating back in the Georgia
Constitution since at least 1877,4 and although counsel for Ms. Palacios was unable to locate a
Georgia court decision interpreting this phrase, the highest courts from at least 11 states have
long interpreted this phrase to mean resident or domiciliary (meaning a resident who intends to
remain, Handel v. Powell, 670 S.E.2d 62, 63 (Ga. 2008)) based on the traditional meaning of the
“citizen of a state” phrase, regardless of whether the individual was a United States citizen.
Notably, neither the original challenger to Ms. Palacios’s candidacy nor the Secretary of State’s
office (nor the Attorney General’s opinion upon which it relies) have cited a single court
decision from anywhere, including in Georgia, that have disagreed with these cases.

4

When locating this constitutional provision on Westlaw, Westlaw indicates that prior versions of this
clause date back to 1877. Looking at the 1877 Georgia Constitution reveals that the “citizens of this state”
formulation has remained unchanged since that time. See Ga. Const. (1877), Art. III, § VI, ¶ 1 (“The
Representatives shall be citizens of the United States who have attained the age of twenty-one years, and
who shall have been citizens of this state for two years . . . .”), found at: https://bit.ly/2K340Lz.
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For example, in a case virtually identical to this one, the highest court in Maryland
concluded that the Maryland Constitution’s durational state citizenship requirement simply
required that the candidate be a domiciliary of Maryland during that time regardless of whether
they were a United States citizen. See Crosse v. Bd. of Supervisors of Elections of Baltimore
City, 221 A.2d 431, 433-36 (Md. 1966).5 There, the Maryland Constitution required that
candidates for Sheriff be “above the age of twenty-five years and at least five years preceding his
election, a citizen of the State.” The high court surveyed various out-of-state cases and concluded
that “citizen of the State” “was meant to be synonymous with domicile.” Id. at 435. Importantly,
it added that the candidate did not need to be a United States citizen in order to be a citizen of the
state, explaining that historically, both before and after the civil war, “it has not been necessary
for a person to be a citizen of the United States in order to be a citizen of his state.” Id. at 433.
Thus, it concluded, “citizenship of the United States is not required, even by implication, as a
qualification for this office,” id. at 435.
The interpretation of “citizen of the state” as being synonymous with residency or
domiciliary without connotation of United States citizenship is consistent with the way in which
the phrase “citizen of the state” was traditionally used, including around the time of the 1877
Georgia Constitution. Thus, as early as 1863, the Supreme Court of Arkansas observed that
“[t]he word ‘citizen’ is often used in common conversation and writing, as meaning only an
inhabitant, a resident of a town, state, or county, without any implication of political or civil
privileges.” McKenzie v. Murphy, 1863 WL 444, at *4 (Ark. 1863) (emphasis added).
Accordingly, the durational state citizenship requirement for electors in Arkansas meant “nothing
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The highest court in Maryland is called the Court of Appeals.
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else than to [be] a resident of the state for that time, [or] an inhabitant.” Id.6 The Supreme Court
of North Dakota similarly observed in the electoral context that “[t]he words ‘inhabitant,’
‘citizen,’ and ‘resident,’ as employed in different constitutions to define the qualifications of
electors mean substantially the same thing.” State ex rel. Sathre v. Moodie, 258 N.W. 558, 56465 (N.D. 1935). So widespread was this understanding that the highest courts of Alabama,
Colorado, and New York have all arrived at similar conclusions even outside the electoral
context. See Smith v. Birmingham Waterworks Co., 16 So. 123, 125-26 (Ala. 1894) (“citizens of
Birmingham” “has the same meaning and operation as ‘inhabitant’”), overruled on other
grounds by City of Montgomery v. Smith, 88 So. 671 (Ala. 1921); Sedgwick v. Sedgwick, 144 P.
488, 490 (Colo. 1911) (fact that Colorado “had long been in good faith his genuine home and
domicile, . . . made him a citizen of the state”); Union Hotel Co. v. Thompson Hersee, 34 Sickels
454, 461 (N.Y. 1880) (“citizens of Buffalo” can mean “an inhabitant” or “permanent resident”).7
None of these cases insisted on United States citizenship as a prerequisite.
Other high courts have also confirmed that one does not have to be a citizen of the United
States in order to be a citizen of a state. For example, the Supreme Court of Ohio clarified this
distinction as early as 1841, explaining, “When we speak of a citizen of the United States, we
mean one who was born within the limits of, or has been naturalized by the laws of, the United
States,” but when “we speak of a person of a particular place, . . . we mean nothing more by it

6

Many of these older cases cited here were decided during the ugly period when only white males were
allowed to vote and hold office, and some cases cited here were also decided during times of slavery.
Nonetheless, there is no reason why these cases’ traditional interpretation of state citizenship should not
hold today, especially as it is consistent with the Georgia Supreme Court’s command to give a “liberal
construction in favor of those seeking to hold office,” Gazan, 187 S.E. at 378, and indeed promotes
democratic participation of those like Ms. Palacios who recently became United States citizens.
7

The highest court in New York is called the Court of Appeals.
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than that he is a resident of that place.” State ex rel. Owens v. Trustees of Sec. 29, Delhi Tp.,
1841 WL 43, at *3 (Ohio 1841). The Supreme Court of Michigan, relying on this traditional
meaning, later adopted that same distinction. See Bacon v. Bd. of State Tax Comm’rs, 85 N.W.
307, 309-10 (Mich. 1901) (quoting citizenship distinction language from Owens and concluding,
“We think the legislature intended to use the word ‘citizen’ as synonymous with ‘inhabitant,’ or
‘resident’”). The Supreme Court of Texas also clarified around the time of the 1877 Georgia
Constitution that being a “citizen of Texas” “is not to be taken in a restricted sense as designating
only the native-born or naturalized citizen, but in its general acceptation and meaning as
descriptive of the inhabitants . . . .” Cobbs v. Coleman, 1855 WL 4942, at *3 (Tex. 1855). The
highest courts of Wisconsin and West Virginia have also held that United States citizenship is
not necessary for state citizenship. See Vachikinas v. Vachikinas, 112 S.E. 316, 317, 318 (W.Va.
1922) (“citizen of this state” includes individuals who are “bona fide residents domiciled in the
State,” even where the individuals “never applied for or bec[a]me naturalized citizens of the
United States”); In re Wehlitz, 1863 WL 1069, at *3 (Wis. 1863) (“Under our complex system of
government there may be a citizen of a state who is not a citizen of the United States”).
Lower courts from Missouri, Rhode Island, and Pennsylvania have also arrived at similar
conclusions. See Stevens v. Larwill, 84 S.W. 113, 117-18 (Mo. App. 1904) (interpreting “citizen
of Tennessee,” observing that “[t]he words ‘inhabitant,’ citizen’ and ‘resident’ mean
substantially the same thing, and one is an inhabitant, resident, or citizen of the place where he
has his domicile or home.”); Gomes v. Pub. Utils. Comm’n, 1981 WL 390992 (Superior Ct. R.I.
1981) (need not be United States citizen to be a “citizen resident within this state”); Powell
Estate, 71 Pa. D. & C. 51, 59 (Pa. Orphans’ Ct. 1950) (state citizenship means either residency or
domicile). To be sure, there is some division in the courts over whether state citizenship means
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residency or domiciliary, the latter of which requires an intent to remain, see id. (surveying
cases), but regardless of which definition applies, Ms. Palacios’s circumstances undisputedly
satisfy either requirement.
The considerable weight of judicial authority persuasively establishes that the traditional
meaning of “citizen of a state” has only meant either “resident” or “domiciliary” of the state
without a United States citizenship requirement. Because Ms. Palacios undisputedly satisfies this
two-year residency or domiciliary requirement, this Court should reverse the Secretary of State’s
final decision.
II.

The 1984 Attorney General opinion is not persuasive because it is illogical on its face
Rather than grappling with any of these authorities, citing any other cases to the contrary,

or providing any meaningful reason to justify departing from the traditional meaning of “citizen
of the state,” the Secretary of State’s final decision rests solely on a one-page Attorney General
opinion from 1984 which opines that “A person must be a citizen, either natural born or
naturalized, of the United States and must reside within this state in order to be a citizen of the
State of Georgia.” 1984 Ga. Op. Atty. Gen. 122 (attached as Exhibit B). The opinion, in turn,
also fails to cite any judicial authority, but instead rests on the following chain of reasoning:
First, it noted that both the Georgia Constitution and the United States Constitution provide that
all United States citizens are automatically considered citizens of the state in which they reside.
See Exhibit B (citing Ga. Const. art. I, § 1, ¶ VII (“[a]ll citizens of the United States, resident in
this state, are hereby declared citizens of this state”); U.S. Const. Amend. XIV, § 1 (“[a]ll
persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside”)). Thus, it concluded, all
citizens of the state must at least be United States citizens. That was the beginning and the end of
its analysis.
10

As the Secretary of State acknowledges, Exhibit A at 4, Attorney General opinions are
not binding on the courts and are at most considered persuasive authority. See, e.g., Moore v.
Ray, 499 S.E.2d 636, 637 (Ga. 1998) (declining to adopt Attorney General’s opinion, which is
“not binding on the appellate courts”). And here, the Attorney General’s opinion is hardly
persuasive because it fails basic logic. If we say that “all cars are vehicles,” it does not
automatically follow that “all vehicles must be cars.” Similarly, just because all United States
citizens are considered citizens of the state, it does not mean that all citizens of the state must be
United States citizens. Indeed, none of the above cited cases post-dating the Fourteenth
Amendment have found that the Fourteenth Amendment’s automatic conferral of state
citizenship to United States citizens somehow meant that one had to be a Untied States citizen in
order to be a citizen of a state. To the contrary, “Both before and after the Fourteenth
Amendment to the federal Constitution, it has not been necessary for a person to be a citizen of
the United States in order to be a citizen of his state.” Crosse, 221 A.2d at 433.
It is notable that not even the Secretary of State’s final decision labors to defend the
Attorney General’s one-page opinion. Though Ms. Palacios pointed out the illogical nature of the
above reasoning in a reply brief submitted to the Secretary of State’s Office, see Exhibit E, the
final decision fails to address it. Indeed, the final decision does not even explain why the
Attorney General’s opinion is persuasive at all, instead adopting it wholesale. This is perhaps
because the Secretary of State’s Office, as an executive branch agency, considers itself
compelled to follow the opinions of the Attorney General, who is the “legal adviser of the
executive branch,” O.C.G.A. § 45-15-3(4), especially when those opinions are directed
specifically to the Secretary of State’s Office. See Exhibit A at 4 (“In keeping with the Attorney
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General opinion, I find that it is necessary to be a U.S. citizen in order to be a ‘citizen of this
state.’” (emphasis added)).
This Court, of course, is not so bound. Even if there were any logical basis to support the
Attorney General’s opinion—and the Secretary of State has not proffered any—this Court should
decline to follow it, and instead adhere to the traditional interpretation of “citizen of a state” that
has been recognized by courts around the country for well over a century.
*

*

*

For centuries, courts around the country have recognized that “citizen of a state” means
someone who is either a resident or a domiciliary of that state. The Georgia Constitution requires
that candidates for the State House of Representatives be citizens of the state for at least two
years at the time of the election. Because Petitioner Maria Palacios has undisputedly been both a
resident and domiciliary of the State of Georgia since 2009, she satisfies that legal requirement.
The Secretary of State’s legal conclusion to the contrary are both “in violation of the
Constitution or laws of this state” and/or “[a]ffected by other error of law.” O.C.G.A. § 21-25(e)(1); (e)(4). Thus, this Court should reverse that final decision.
PRAYER FOR RELIEF
WHEREFORE, Petitioner Maria Palacios requests that this Court reverse the Secretary
of State’s May 18, 2018 final decision disqualifying Ms. Palacios from the race for Georgia State
House District 29, and that the Secretary of State be ordered to place Ms. Palacios on the
November 6, 2018 general election ballot as the Democratic nominee for Georgia State House
District 29.
This 20th day of May, 2018.
Respectfully submitted,
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/s/ Sean J. Young
Sean J. Young
Georgia Bar No. 790399
syoung@acluga.org
American Civil Liberties Union
Foundation of Georgia, Inc.
P.O. Box 77208
Atlanta, Georgia 30357
(770) 303-8111
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EXHIBIT A

EXHIBIT B

To: Secretary of State, 1984 Ga. Op. Atty. Gen. 122 (1984)

1984 Ga. Op. Atty. Gen. 122 (Ga.A.G.), Ga. Op. Atty. Gen. No. 84-55, 1984 WL 59926
Office of the Attorney General
State of Georgia
Opinion No. 84-55
August 15, 1984
*1 A person must be a citizen, either natural born or naturalized, of the United States and must reside within this state
in order to be a citizen of the State of Georgia and, since a county is only a subdivision of the state and is not a sovereign,
citizenship of a county means only domicile or residence within the county.
To: Secretary of State
This is in response to your recent request for my official opinion concerning whether a person must be a naturalized
citizen of the United States in order to be a citizen of the State of Georgia or of a county within the State of Georgia.
The Fourteenth Amendment to the United States Constitution provides in pertinent part that:
‘All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside.’

Article I, Section I, Paragraph VII, of the 1983 Constitution of the State of Georgia provides that citizens of the United
States resident in this state are citizens of this state. Thus, a person who is a naturalized citizen of the United States and
who resides in the State of Georgia is a citizen of the State of Georgia.
Citizenship of a county is a different matter, however. In its purest sense, a person cannot be a citizen of a county. One
can only be a citizen of a sovereign, i.e., a nation or a state. Counties are merely subdivisions of a sovereign. As such, one
does not become a citizen of a county in the usual sense that one becomes a citizen of a state or of a nation. Thus, when
one speaks of being a citizen of a county, one is normally using the term ‘citizen’ in a much broader sense which equates
to ‘domicile’ or ‘residence.’ Therefore, citizenship in a county normally only requires residence or domicile within that
county.
Based upon the foregoing, it is my official opinion that a person must be a citizen, either natural born or naturalized,
of the United States and must reside within this state in order to be a citizen of the State of Georgia and that, since a
county is only a subdivision of the state and is not a sovereign, citizenship of a county means only domicile or residence
within the county.

Michael J. Bowers
Attorney General
1984 Ga. Op. Atty. Gen. 122 (Ga.A.G.), Ga. Op. Atty. Gen. No. 84-55, 1984 WL 59926
End of Document
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EXHIBIT C

BEFORE THE OFFICE OF THE SECRETARY OF STATE
STATE OF GEORGIA
RYAN SAWYER,
Petitioner,
vs.
MARIA PALACIOS,
Respondent.

)
)
)
) Docket No.: 1835339
) 1835339-OSAH-SECSTATE-CE-6-Beaudrot
)
)
)
)
)
)
)
)
)

RESPONDENT MARIA PALACIOS’S MEMORANDUM IN OPPOSITION TO
CANDIDATE QUALIFICATIONS CHALLENGE
Respondent Maria Palacios, a candidate for Georgia State House District 29, submits this
memorandum in opposition to the candidate qualifications challenge submitted by Petitioner
Ryan Sawyer pursuant to O.C.G.A. § 21-2-5. The Petitioner’s challenge alleges that Ms. Palacios
should be disqualified as a candidate solely because she became a United States citizen in
2017—a fact she does not dispute—because Article III, Section 2, Paragraph 3(b) of the Georgia
Constitution (the “Qualifications Clause”) allegedly requires candidates to be United States
citizens for at least two years before the time of election.1 For the reasons stated below, the
Secretary of State’s Office should dismiss Petitioner Sawyer’s challenge or otherwise rule that
Respondent is qualified to be a candidate for Georgia State House District 29.
The legal analysis in this matter is straightforward. Petitioner Sawyer’s challenge fails on
its face because the plain text of the Qualifications Clause only requires, with respect to United

1

A hearing date before an administrative law judge was scheduled for May 2, 2018. Counsel for
Respondent was retained on May 4, 2018, and it is our understanding that the administrative law judge
has recommended that Ms. Palacios be disqualified as a candidate. However, because the issue in this
case turns on a question of law, no factual hearing is necessary, and the matter can be decided on the
papers.
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States citizenship, that candidates be “citizens of the United States” “[a]t the time of their
election.” That Clause provides, in full:
At the time of their election, the members of the House of Representatives shall be
citizens of the United States, shall be at least 21 years of age, shall have been citizens of
this state for at least two years, and shall have been legal residents of the territory
embraced within the district from which elected for at least one year.
(Emphasis added). Since Ms. Palacios will obviously be a “citizen[] of the United States” “[a]t
the time of their election” this year, she has satisfied that qualification. The durational two-year
requirement Petitioner mistakenly relies upon only applies to the separate state citizenship
requirement (“At the time of their election, the members of the House of Representatives . . .
shall have been citizens of this state for at least two years” (emphasis added)).
Petitioner’s challenge appears to rest on the premise that being a “citizen of the state” is
exactly the same thing as being a “citizen of the United States,” but this cannot be the case since
the Qualifications Clause expressly treats them differently. While the Georgia Constitution
elsewhere provides that all “citizens of the United States” automatically become “citizens of this
state,” Ga. Const., Art. 1, § 1, Para. VII, as does the United States Constitution, U.S. Const.,
Amend. XIV, that does not preclude the possibility that one can be a citizen of the state while not
being a citizen of the United States. In fact, by imposing a two-year durational residency
requirement solely with respect to state citizenship but not United States citizenship, the
Qualifications Clause expressly contemplates a scenario where one could be a citizen of the state
while not being a citizen of the United States. For example, a candidate could be a citizen of the
state from 2016 to 2018, but a citizen of the United States in 2018, and satisfy the requirements
of the Qualifications Clause.2

2

By way of illustration, the two-year durational requirement similarly does not apply to the separate
clause requiring that candidates “be at least 21 years of age” “[a]t the time of their election.” In other
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This may beg the question of what it means to be a “citizen of the state,” an arcane phrase
dating back to at least 1877,3 but this question need not be definitively answered to dismiss
Petitioner Sawyer’s challenge. The challenge should be dismissed on its face because it fails to
make a prima facie case: the challenge rests entirely on the mere fact that Ms. Palacios became a
United States citizen in 2017; there is no durational requirement with respect to United States
citizenship; Ms. Palacios undisputedly satisfies the United States citizenship requirement; the
two-year durational requirement only applies to state citizenship; and Petitioner’s challenge
makes no factual allegation that Ms. Palacios has not been a “citizen of this state” for at least two
years, nor does it proffer a legal interpretation of that phrase that Ms. Palacios allegedly does not
satisfy.
But even if the Secretary of State’s Office were to find it necessary to define what it
means to be a “citizen of the state” in this matter, Ms. Palacios would prevail. While counsel for
Ms. Palacios was unable to locate a Georgia court decision interpreting that arcane phrase, much
less any recent court decision doing so, several decades- and centuries-old court decisions from
other states—including high court decisions and decisions specifically concerning electoral or
candidate qualifications—consistently interpret this old formulation to mean that one is a “citizen
of the state” when they are a resident or domiciliary (i.e., live and intend to remain there) of that
state. See, e.g., the following cases, which have been bulleted for clarity:

words, a candidate may be 21 years of age at the time of election; they do not need to be 23 years of age;
otherwise, the drafters would have likely said so plainly.
3

When pulling up the Qualifications Clause on Westlaw, it indicates that prior versions of the
Qualifications Clause date back to 1877. Looking at the 1877 Georgia Constitution reveals that the
“citizens of this state” formulation has remained unchanged since that time. See Ga. Const. (1877), Art.
III, § VI, Para. 1 (“The Representatives shall be citizens of the United States who have attained the age of
twenty-one years, and who shall have been citizens of this state for two years . . .”), found at:
https://bit.ly/2K340Lz.
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Crosse v. Bd. of Sup’rs of Elections of Baltimore City, 221 A.2d 431, 433-36 (Md. 1966)
(Maryland Constitution’s five-year “citizen of the State” durational requirement for Sheriff
candidates “was meant to be synonymous with domicile, and . . . citizenship of the United
States is not required, even by implication, as a qualification for this office”);4



McKenzie v. Murphy, 1863 WL 444 (Ark. 1863) (six-month “citizen of this state” durational
requirement for electors in Arkansas Constitution of 1836 “mean[s] only an inhabitant, a
resident of a town, state, or county, without any implication of political or civil privileges”);



State ex rel. Sathre v. Moodie, 258 N.W. 558, 564-65 (N.D. 1935) (“The words ‘inhabitant,’
‘citizen,’ and ‘resident,’ as employed in different constitutions to define the qualifications of
electors mean substantially the same thing” (citing cases));



Smith v. Birmingham Waterworks Co., 16 So. 123, 125-26 (Ala. 1894) (“citizens of
Birmingham” “has the same meaning and operation as ‘inhabitant’”), overruled on other
grounds by City of Montgomery v. Smith, 88 So. 671 (Ala. 1921);



Halaby v. Bd. of Dirs. Of Univ. of Cincinnati, 123 N.E.2d 3, 5 (Ohio 1954) (“It is apparent,
however, from a study of legislation and court decisions, that, except where a citizen of the
United States is referred to, . . . ‘citizen[]’ is often used in legislation where ‘domicile’ is
meant”);



Bacon v. Bd. of State Tax Comm’rs, 85 N.W. 307, 309-10 (Mich. 1901) (interpreting
“citizens of this state,” holding, “We think the legislature intended to use the word ‘citizen’
as synonymous with ‘inhabitant,’ or ‘resident’”);



Sedgwick v. Sedgwick, 144 P. 488, 490 (Colo. 1911) (fact that Colorado “had long been in
good faith his genuine home and domicile, . . . made him a citizen of the state . . . .”);



Union Hotel Co. v. Thompson Hersee, 34 Sickels 454, 461 (N.Y. 1880) (“citizens of Buffalo”
can mean “an inhabitant” or “permanent resident”);



W. H. Cobbs and Another v. C. Coleman, 14 Tex. 594, 597 (Tex. 1855) (“the phrase ‘every
citizen’ . . . is not to be taken in a restricted sense as designating only the native-born or
naturalized citizen, but in its general acceptation and meaning as descriptive of the
inhabitants of this county”);



Vachikinas v. Vachikinas, 112 S.E. 316, 318 (W.Va. 1922) (“citizen of this state” includes
aliens who are “bona fide residents domiciled in the State”);



In re Wehlitz, 1863 WL 1069 (Wis. 1863) (“Under our complex system of government there
may be a citizen of a state who is not a citizen of the United States”);



Stevens v. Larwill, 84 S.W. 113, 117-18 (Mo. App. 1904) (interpreting “citizen of
Tennessee,” observing that “[t]he words ‘inhabitant,’ ‘citizen,’ and ‘resident’ mean

4

The highest courts in New York, Maryland, and West Virginia are called the Court of Appeals.
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substantially the same thing, and one is an inhabitant, resident, or citizen of the place where
he has his domicile or home.”);


Powell Estate, 71 Pa. D. & C. 51, 59 (Pa. Orphans’ Ct. 1950) (“State citizenship is predicated
upon domicile”); see also id. at 60-61 (citing numerous cases interpreting state “citizen” to
mean either a mere “resident” or “inhabitant” or something more, like a domiciliary);



Gomes v. Pub. Utils. Comm’n, 1981 WL 390992 (Superior Ct. R.I. 1981) (need not be United
States citizen to be a “citizen resident within this state”).
Petitioner Sawyer does not, and cannot, dispute that Ms. Palacios has been both a resident

and a domiciliary of Georgia for well over two years. As the attached documents show,5 she
obtained legal permanent residence in 2009; obtained a driver’s license in December 2014 while
living in Gainesville, Georgia; applied for citizenship on April 11, 2016 while living in
Gainesville, Georgia; and, of course, obtained United States citizenship in 2017 and lives in
Gainesville today.
CONCLUSION
“Words limiting the right of a person to hold office are to be given a liberal construction
in favor of those seeking to hold office, in order that the public may have the benefit of choice
from all those who are in fact and in law qualified.” Gazan v. Heery, 187 S.E. 371, 378 (Ga.
1936). As shown above, no “liberal construction” is even necessary because the plain language
of the Qualifications Clause disposes of Petitioner Sawyer’s challenge.
For the foregoing reasons, Respondent Maria Palacios requests that the Secretary of
State’s Office dismiss Petitioner Sawyer’s challenge or otherwise rule that Respondent is
qualified to be a candidate for Georgia State House District 29.

Respectfully submitted,

5

Ms. Palacios’s birthdate, street address, and A number are redacted from the documents.

5

this 7th of May, 2018
/s/ Sean J. Young__________
Sean J. Young (Ga. Bar No. 790399)
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION OF GEORGIA, INC.
P.O. Box 77208
Atlanta, GA 30357
770-303-8111
syoung@acluga.org
Attorney for Respondent Maria Palacios

6

CERTIFICATE OF SERVICE
The undersigned hereby certifies that Respondent Maria Palacios’s Memorandum in
Opposition to Candidate Qualifications Challenge, including the attached Exhibit A, was emailed to the Office of the Secretary of State via Chris Harvey (charvey@sos.ga.gov) and Ryan
Germany (rgermany@sos.ga.gov), and mailed via FedEx Overnight to Petitioner Ryan Sawyer at
2501 Katherine Circle, Gainesville, GA 30506.

This 7th day of May, 2018
/s/ Sean J. Young__________
Sean J. Young (Ga. Bar No. 790399)
AMERICAN CIVIL LIBERTIES UNION FOUNDATION OF GEORGIA, INC.
P.O. Box 77208
Atlanta, GA 30357
770-303-8111
syoung@acluga.org
Attorney for Respondent Maria Palacios
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EXHIBIT D

EXHIBIT E

BEFORE THE OFFICE OF THE SECRETARY OF STATE
STATE OF GEORGIA
RYAN SAWYER,
Petitioner,
vs.
MARIA PALACIOS,
Respondent.

)
)
)
) Docket No.: 1835339
) 1835339-OSAH-SECSTATE-CE-6-Beaudrot
)
)
)
)
)
)
)
)
)

RESPONDENT MARIA PALACIOS’S REPLY MEMORANDUM IN OPPOSITION TO
CANDIDATE QUALIFICATIONS CHALLENGE
Respondent Maria Palacios, a candidate for Georgia State House District 29, submits this
reply memorandum in response to Petitioner Ryan Sawyer’s May 17, 2018, letter arguing for
Ms. Palacios’s disqualification. The entirety of Petitioner’s letter rests on a single premise: that
because both the Georgia Constitution and United States Constitution declare that all citizens of
the United States are citizens of the state, GA. CONST. art. I, § 1, ¶ VII; U.S. CONST. AMEND.
XIV, § 1, therefore all citizens of the state must at least be citizens of the United States.
This is illogical. If we say that “all cars are considered vehicles,” it does not follow that
“all vehicles must at least be cars.” Similarly, just because all United States citizens are
considered citizens of the state, it does not mean that all citizens of the state must be United
States citizens.
Footnote 3 of Petitioner’s letter suggests that Ms. Palacios’s interpretation yields an
absurd result because it would equate state citizenship with state residency. It is unclear how this
is absurd, since an avalanche of cases from other states cited by Ms. Palacios’s prior brief has

1

been equating the two concepts for over 100 years, and Petitioner does not cite a single case from
anywhere suggesting otherwise.
For the sake of completeness, Ms. Palacios reminds the Secretary of State’s Office that,
as discussed in the prior brief, some cases debate whether state citizenship means merely
residency, or whether it means domiciliary (residency + an intent to remain). Since GA. CONST.
art. III, § 2, ¶ III(b) already requires that the candidate be “legal residents” of the district for “at
least one year,” it would not at all be unusual to interpret “citizens of this state” to mean
“domiciliary”—a definition different from “residency,” but a requirement that Ms. Palacios
undisputedly satisfies.
For the foregoing reasons, Respondent Maria Palacios requests that the Secretary of
State’s Office dismiss Petitioner Sawyer’s challenge or otherwise rule that Respondent is
qualified to be a candidate for Georgia State House District 29.

Respectfully submitted,
this 17th of May, 2018
/s/ Sean J. Young__________
Sean J. Young (Ga. Bar No. 790399)
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION OF GEORGIA, INC.
P.O. Box 77208
Atlanta, GA 30357
770-303-8111
syoung@acluga.org
Attorney for Respondent Maria Palacios
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